Brigham Young University Law School

BYU Law Digital Commons
Utah Supreme Court Briefs (pre-1965)

1962

Elizabeth Jensen v. Heber John Whitesides and
Effie Whitesides : Brier of Appellant
Utah Supreme Court

Follow this and additional works at: https://digitalcommons.law.byu.edu/uofu_sc1
Part of the Law Commons
Original Brief submitted to the Utah Supreme Court; funding for digitization provided by the
Institute of Museum and Library Services through the Library Services and Technology Act,
administered by the Utah State Library, and sponsored by the S.J. Quinney Law Library; machinegenerated OCR, may contain errors.
Lawrence L. Summerhays; Attorney for Appellant;
K. Roger Bean; Attorney for Respondent;
Recommended Citation
Brief of Appellant, Jensen v. Whitesides, No. 9581 (Utah Supreme Court, 1962).
https://digitalcommons.law.byu.edu/uofu_sc1/3958

This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme
Court Briefs (pre-1965) by an authorized administrator of BYU Law Digital Commons. For more information, please contact
hunterlawlibrary@byu.edu.

APR9 1962
LAw LIBRA

IN THE SUPREME COURT
of the

STATE OF UTAH
I

-

----~·~
\

rl
.l,;

~

\

ELIZABETH JENSEN,
Plaintiff and

Responde1!_~,

-vs.-HEBER JOHN WIDTE~SIDES and
EFFIE WHITESIDES·,

No. 9581

Defenda;nts and Appellwnts.

BRIEF OF APPELLANT
Appeal from a judgment of the Third District ·Court
of Salt Lake County
HoNORABLE RAY VAN CoTT, JR., Judge

LAWRENCE L. SUMMERHAYS
604 Boston Building
Salt Lake City, -L-tah
Attorney for Appellant

K. ROGER BEAN
50 North Main Street
Layton, Utah
Attorney for Respondent.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

IU:

TABLE OF

C~ONTENTS

Page

STATEMENT OF THE KIND OF CASE________________________________

1

DISPOSITION IN LO·WER COURT____________________________________________

2

RELIEF SOUGHT ON APPEAL________________________________________________

2

STATE ME NT 0 F FACTS __ -------------- _______________________ .. ____ ____ ____ ___ ____

2

ARGUMENT ----- _----------------------------------- -------------------· ____ _____ ________ __ ___ _ 13
I. THE EVIDENCE DOES NOT SUPPORT THE
JURY'S FINDING THAT THE DEFENDANTS
EN TERED INT'O AN AGREEMENT TO CONVEY
TO THE PLAINTIFF THE PRO·PERTY UPON
WHICH ·THE HOME WAS ·CONSTRUCTED BY
THE DEFENDANTS. ---------------------------------------------------- 13
II. THE COURT ERRED IN REFUSING TO GIVE
THE DEFENDANTS' REQUESTED INSTRUCTION NUMBER 4 AND IN FAILING TO GRANT
THE DEFENDANTS' MO:TION FOR JUDGMENT
NOTWITHSTANDING THE VERDICT OR IN
THE AUTERNATIVE FO·R A NEW TRIAL.---------· 20
1

CONCLUSION ---···-··------------------------------------------------------------------------- 23
AU'THORITIES CITED
CASES
Price v. Lloyd, 3 Utah 86, 86 P. 767 ........... ------------------------------------- 20
Thomas Hargraves v. E. Burton, 5·9 Utah 575, 206 P. 262 ...... 20

TEXTS
12 Am. J ur. P. 554 and 555·----------------------------------------------------------- 14

STATUTES
Utah Code Annotated , 1953, Section 25-5-1, 2, 4-----------------------· 20

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

IN THE SUPREME COURT
of the

STATE OF UTAH
EI~IZ~\BI~Tl-I JENS1~~N,

Plaintiff and Respondent,

-vs.-

I

HEBER JOHN WI-IITESIDEN and
EFFIE \\rliiTESIDES,

No. 9581

Defendants and Appellants.

BRIEF OF APPEI_jLANT

STATEMEN,.l, OIT THE l(IND OF CASE
The plaintiff clain1ed that defendants orally agreed
to furnish a lot and build a home thereon for the sum of
$3,000 and convey it to the plaintiff upon its completion:
that the defendants failed after said home was completed
to convey it to the plaintiff, and that the defendants,
therefore, O\\Te to the plaintiff the difference between the
su1n of $3,000 paid by the plaintiff and the reasonable
rental of the property.
The defendants ackno,vledged receipt of the $3,000 as
a payment toward the construction of the home which cost
in excess of $9,000 to build and \\"'"hich was constructed
on property of the defendants, but claimed that the agreeInent was that the home was to be used by the plaintiff
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

and her husband until their deaths or they terminated
their occupancy, and that it would then be theirs, and
~that there was never any agreen1ent between the parties
or intention by either that the defendants would give a
deed to the land on \Vhich the home was constructed to
the plaintiff.

DISPOSITION IN LOv,TER COURT
rrhe case was tried to _.a jury. From a verdict and
judgment for plaintiff in the sum of $1,000, defendants
appeal.
RE.LIEF SOUGHT ON APPEAL
Defendants seek reversal of the verdict and for
judgment in their favor, or in the alternative for a ne\v
trial.
STATEJ\IENT OF FACTS
The plaintiff, Elizabeth Jensen, is a resident of Seattle, Washington, about 78 years of age, and is the aunt
of the defendant, Effie "\Vhitesides. Prior to the fall of
1957 she \vith her husband resided at Port Angeles, Washington. The defendant, Jack Whitesides, is the husband
of Effie Whitesides, and they reside in Salt Lake City,
Utah. They also have a small summer home in Dawson
Hollow in Layton, Utah.
The plaintiff claims that a verbal contract or agreement \vith the defendants was entered into on or about
the 9th day of Septe1nber, 1957, to the effect that the defendants, for the sum of $3,000, were to build' for plaintiff
a home including the lot upon which it was to stand

'
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and upon its completion to convey it by deed to her; that
in violation of the agreement the defendants refused to
convey the house and land to her in accordance with the
agreement and that, therefore, the defendants owed to
the plaintiff the difference bet\\?een the reasonable
rental value of the land for the period of occupancy and
the surn of $3,000. ( R. 4 & 5)
Prior to 1946 ~frs. "\Vhitesides had not seen her aunt,
the plaintiff, for rnan~? years, but in that month she and
her husband located l\1rs. Jensen and made a trip to Port
Angeles for a visit \Yith her and her husband. Over the
next several years the friendship of the plaintiff and defendants grew. (R 57). The defendants visited the plaintiff annually at Port Angeles. Part of the time they took
"·ith them defendants children, and on two occasions the
defendant, Effie "\\rhitesides,' rnother and father, l\fr.
and )[rs. Sirnpson (R. 45 ). Mr. Simpson is the plaintiff's
brother. )lr. and nlrs. Simpson live in Layton near the
ho1ne constructed by the defendants for the plaintiff.
The plaintiff and her husband visited the defendants
at their home in Salt Lake City and at their summer
horne in Da\\rson Hollo\v (R. 45). They \vere the best of
friends and very happy with each others association. In
1947, when it was difficult to purchase automobiles, Mr.
\Y"hitesides arranged for the plaintiff and her husband
to purchase a 1947 Pontiac (R. 60). T·he plaintiff placed
the sum of $10,000 in the defendants' hands for investment during this period (R. 45) which sums \vere returned to her (R. 122). An additional $3,000 was delivered to
the defendants by the plaintiff for a college education
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for the defendants' two children. This sum ,vas also returned to the plaintiff (R. 122). The defendants named
one of their children, Elizabeth, after ~irs. Jensen (R.
119). In 1955 1frs. ,Jensen had the defendant, 1Irs. vVhitesides, sign a card giving the defendant access to plaintiff's safety deposit box and told her where the key \Yas
located and that she \vanted Effie to have the benefit of
her possessions 'vhen she died ( Exh. 2).
In 1956 a letter \vas written by ~Irs. Jensen (Exh. 1)
in which she n1entioned that she and her husband would
like to have a small place built on the defendants' property near their place \vhich \vhen plaintiff was through
with it the defendants could use for a hired man or a
guest cottage.
"I wish there "~as a little corner \\~here \Ye
could build a small plaee for me right near your
place. You could use it after I am through "ith it
for the hired man or something. Just so \Ye didn ~t
get snowed in for the winter. How about an addition on the silo. It would also be nice for a guest
cottage." (R. 113) ( Exh. 1).
Mrs. Jensen testified that she and her husband often
said,
"If we had a place that " . .as just a little
shacky motel place that "·as owned by someone
who knew us; if \Ve had just one of those little
motel shacks, it \vould be plenty for us in the
condition we are in." (R. 59).
About September of 1957 plaintiff sold her home in Port
Angeles and sent a letter to the defendants enclosing
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$3,000. She testified that she stated in the letter that they
just wanted a small place with one bed'roorn, possibly two,
and a sitting-living room, kitchen, and a sho"\\rer \vould be
all right. She testified further that that "\\ras all she had
to sa~~ about the house. She had no idea ,,,.hat it "\\rould
be like or what it \vas like. In fact she \vasn,t consulted
at all (R. 59).
~r r.

Whitesides told ~lrs. Jensen he could not build
a home for $3,000 (R. 46). HP dre'v up a set of plans
for the home himself (R. 46) and built the home on the
Whitesides property in I.Jayton, lTtah. It was about 30
feet by .J-5 feet \vith eight foot ceilings (R. 127) consisting
of t"ro bedrooms, a bathroom, and a kitchen and dining
or living room built as one unit with the kitchen (R. 127).
It \Ya.s constructed within about 600 feet of the home in
"~hich Mrs. Jensen's brother lived. ~Ir. Whiteside~
spent over $9,000 on the construction of the home (R.
116) not counting the value of the land which was about
one-half acre (R. 115). He sold a lot just slightly larger
than the one on which he built the home for Mrs. Jensen
for the sum of $5,000. He purchased linoleum \vhich he
and his \vife laid (R. 124) for the kitchen floor at a cost of
$5-t-.90, curtains for the sum of $71.75, padding for carpeting, $76.50, and the burlap carpeting for $45.20. He
also expended during the period for construction the sun1
of $50.29 for gas for heating the pTemises. He also paid
the taxes on the pToperty and the fire insurance (R. 66)
and ~r rs. Jensen testified that there was never any discussJon bet,veen them concerning vvho would pay the
taxes.
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In addition thereto Mr. Whitesides, his wife and son
perfonned many services in connection with the construction of the home none of which was charged against the
cost of the home. (R. 116-117). The home was sold after
Mrs. Jensen voluntarily moved therefrom for the sum of
$10,500 and he testified that he lost money on the home
counting his investment and the lot. The construction of
the home started in the fall of 1957 and was completed
in the early spring of 1958. l\Ir. w.hitesides did all of
the purchasing for the home and hired the construction
out by sub-contract for the n1ost part (R. 46, 47 and 48).
In the fall of 1957 the plaintiff and her husband sold
their .home in Port Angeles and contacted the defendants
who with their daughter and her friend drove from Salt
Lake to Port Angeles and brought the plaintiff and her
husband to Layton. The daughter and her friend drove
the plaintiffs' 1947 Pontiac and the plaintiff and her
husband rode with Mr. and l\frs. \v. .hitesides. :Jir. ''Thitesides secured an ambulance cot for ~fr. Jensen to lie on
during the trip 'vhich was placed in the back of the
station wagon (R. 54). A fe'v days after the parties arrived at !.Jayton the plaintiff's husband died and ~Ir.
Whitesides made the necessary arrange1nents for the
funeral ( R. 131).
The home 'vas not ready for Mrs. Jensen to 1nove
into when they first came fro1n Port ..A.ngeles so the defendants had the plaintiff live "~ith then1 for a couple of
months until it was completed further, and the plaintiff
indicated she "ranted to move into it even though it ,vas
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not fully cornpleted (R. 151). She tnoved into the home
during the 1nonth of January, 1958 (R. 80) and occupied
the ho111e for ahnost t"'"O years. The son of the defendants
kept the la\Yn trim1ned regularly and l\lrs. Whitesides
did 1nost of the laundry for nlrs. '-Jensen \\·hile s.he lived
in the home (R. 92). The defendants had a horne in Salt
Lake and a small su1nmer home in the vicinity of the
home built for the plaintiff and her husband', and vistited
her every \veekend and sometimes during the week. The
parties got on very \\rell together and everything \vas
fine until the defendant, nfrs. Whitesides, lost the sight
of an eye in an aceident. While she \vas convalescing
fron1 the injury the doctor gave instructions that she
should not have visitors. l\Irs. '-Jensen "ranted to visit
Effie '';rhitesides during this period and was told that
she could not have any visitors (R. 119). ~Irs. Jensen
got upset because she was not allowed to visit her and
apparently was mistakenly told by someone or understood that Effie did not want to see her (R.151) and
thereafter the plaintiff treated the defendant coldly and
the relationship became estranged (R. 119). Finally the
plaintiff 1noved from the premises (R. 120) and this lawsuit \vas filed.
The plaintiff, l\1 rs. Jensen, never did testify that she
had an agreement that the Whitesides would' give her a
deed to the property on \\'"hich the home was to be built.
There was no mention of such an understanding on direct
examination, and on cross examination the following was
testified to by l\[rs. Jensen:
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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., Q.

Your understanding '\Tith him ,vas - y~ur
conversations with both Mr. and Thirs. vVhitesides was to the effect that you 'vere to occupy
the premises as long as you "ranted, isn't that
so~

A.

Yes but-

Q.

And then-well let me finish n1y questions.
Your attorney can ask you other questions
and we will get along a little faster.

A.

All right. I am perfectly 'villing to -

Q.

And then after either you yacated the prenlises or died it ''Tas your intention that they
have "\vhatever equity you had, "~as it not?

A.

If I died, did you

Q.

Yes. Or after your termination of the premises?

A.

Well, I had no one to leave the estate to so
after I was dead 'vhat difference did it make.
I 'vouldn't need the house after I was dead.
(R. 82)

Q.

'Vell that's true. And that is "~hat you wanted
was a place to live in close to your brother?

A.

I would have been perfectly "illing, I 'vould
have been perfectly "'illing to haYe had ~Ir.
and nfrs. Whitesides take possession of the
property after I "\Yas dead.

Q.

You actually requested, did you not, and suggested that you 'vould like to have them .build
this place for you near their home or near
your ltrother's home~
Is that your question~

A.

say~
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Q.

Y<\s 1na'an1.

A.

It \\·as discussed ver~· casually. There was no
request 1nade. As I said this morning I had no
idea that 1ny husband would ever leave his
home. (R. 83)

* * *
THE COlTRT: ~1r. Summerhays, I am at a
loss to kno"\v just "r;hat the understanding was.
What does she claim~ If you will ask her
some questions along that line about this understanding.
Q.

I will do that, your Honor. Of course I have
been looking at my own case to find out what
it wasn't. I will ask her what it was. What
"\Vas your understanding, Mrs. Jensen, with
respect to what was to happe;n to the pToperty
and this $3,000.00 that was advanced~

A.

\V" ell, what "\vas my understanding?

Q.

Yes~

THE COlTRT: not her understanding.
Q.

Well "\vhatT'HE COURT: The understanding.

Q.

\Yhat "\Vas the

A.

\V ell my understanding, or the understanding
"\vas that he "\Vas going to build us a little
house, a small house for $3,000 and give us
the house. \V e "\Vere to have possession and
own the house. Now that was the idea. (R.
83,84)

Q.

Now did you expect him to buy a lot and build
a house for $3,000 ~

A.

Could be-in a small place like Layton.

understanding~
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Q.

Well did vou kno"\v ho'v much-did you ever
check to s~e how much land cost out there, or
how much it cost to build a house~

A.

Not in Layton; no, I haven't.

Q.

IIave you seen any houses around in the last
ten years that could be built for $3,000 including the lot?

A.

1Ir. Summerhays I haven't looked at houses
in the last ten years.

Q.

N o'v 1\:Ir. Whitesides nor ~Irs. Whitesides
never did tell you that they were going to give
you a deed· to the property, did they?

A.

No they never offered to give me anything.
They never did give me a second mortgage
or anything.

Q. - They never did question your occupancy of
the home, did they 1 You were always wel.oome to occupy the home1
A.

I_was always 'vhat?

Q. You \vere al'vays welcome to occupy the home
that they built; you never did question that?
A.

No. Only that-" (R. 85).

The plaintiff later testified' that the only time a suggestion was made for her to leave the hon1e was from
Mr. Whitesides "\Yhen he stated that he could send a man
up to move -her furniture and help her find a place in
Salt Lake, that he thought she 1night be better off there
(R. 86). However, on further cross examination she
ackno,vledged that a very tragic thing occurred that she
did not care to talk about and it "\Yas after that occurred
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that she decided she '\vould have to move to Salt Lake
and told her neighbors about it. (R. 87). ~Ir. Whitesides,
ho,v·ever, testified that l\f r. Sirnpson, the plaintiff's
brother, and :JI rs. Simpson first mentioned to l\Ir. Vvhitesides that the plaintiff "ranted to move and that the
neighbor l\lrs. ,Jensen talked to also told him that l\{rs.
Jensen had 1nentioned she \vas going to move and that
"'"as the fi r~t notice he had received of her intention to
1nove (R. 120). Both l\[r. and l\Irs. Whitesides testified
concerning the conversations "rith the plaintiff, l\f rs. J ensen, and her husband as follo,vs:
l!)xanrinatiou by counsel forr plaintiff of Mr. Whi·tesides:

"Q. vVell, then, you built this house for them, is
that right~
A. For them 'f
Q. Yes, for nir. and Mrs. Jensen.
A. Well, it was for then1 to live in.
Q. And \vasn't it the understanding that they
were to have the house and that it was to be
conveyed to them~
A. No. They '\vere to live in the house until they
'\vere through 'vith it and then it was to beconle ours.'' (R. 48 and 49).
"Q. N o"r then, in addition to this had you discussed building a home for her prior to the
receipt of these letters~
A. This first discussion started back in early
1955 when we were out to her place and she
talked about us building something for her
and Uncle Theo to live in, and that was the
first discussion that \\'"as started.
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~frs.

Q.

Did you ever discuss with her in any detail
the size house that vou were to build or who
''Tas to furnish the iand, or anything of that
type?

A.

rrhe only discussion \Vas that we would put
up a srdall house on our p-roperty and when
she \vas through with it, why, then it would
beco1ne ours. vV e could use it as "Te saw fit.
She \\ranted to build it do"\vn on the creek and
then she makes the statement in there she
didn't want to be sno,ved in and down in our
c.reek \Ve get terrific sno\v storms and it is a
little difficult to get out, so \Ve built the house
on top of the hill. Knowing that you couldn't
build much for $3,000 on top of the hill, "rhich
is the beautiful view property, why then
I took a corner and built the corner-took a
corner and built the house \vhich \Ye built."
(R. 114 and' 115).

Whitesides testified as f ollo\vs :

"Q.

Mrs. Whitesides, I 'viii ask you whether or
not you were present at any time when a discussion took place between yourself and l\Irs.
Jensen, with your husband either present or
not, concerning the building of a hon1e for
Mrs. Jensen~

A.

Yes, I was.

Q.

And do you recall about 'vhen those conversations took place~

A.

Well it would be \Vhen they \\Tere visiting
us or we were up seeing the1n.

Q.

Did it occur more than once, the conversations~
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ye~,

..:\.

(>h

uh huh.

(l.

.And could ~rou relate to us just the substance
of those conversations~ \Vhat you were to
do \Yith respect to building a home for her and
",.hat was to happen to the home if there were
any such conversations?

.A..

\\r ell, Aunt Ellen just said she \vould like to
live elose to us and if we would go ahead and
build a place that when she was through
with it, it would be ours.

Q.

N O\v· you did build such a place did you not,
then?

A.

Yes, \Ve did.

Q.

And do you recall any discussion with respect
to the type of place you \vould build~ That is
the log house-is there any significance to
the fact that you built a log place~

A.

Well, yes. She said she would like to have a
log home. She made that comment-that she
would like to have a log home and at the time
we made the comment that $3,000 \Youldn 't do
it but that "\Ve would put something to it and
would go ahead. And she said the only thing
I would like to have would be a double sink
in the kitchen even. That is the only thing I
would like to have.'' (R. 148 and 149).

_.-\RG 1TniENT
POINT I
THE EVIDENCE DOES NOT SUPPORT THE JURY'S
FINDING THAT THE DEFENDAN'TS ENTERED INTO AN
AGREEMENT TO CONVEY TO THE PLAINTIFF THE PROPERTY UPON WHICH THE HOME WAS CONSTRUCTED BY
THE DEFENDANTS.
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Under the Court's instruction to the jury, instruction No. 2, (R. 24), it was necessary for the plaintiff to
prove by a preponderance of the evidence that on or
about the 9th d'a.y of September, 1957 she entered into a
verbal agreement """ith the defendants, that the defendants, for the suin of $3,000 were to build for her a
home including the lot upon which it was to stand, and
upon its co1npletion to convey by deed the same to her.
An agree1nent to be binding must be definite and
certain. A contract 'vhich is so uncertain in respect to
its subject n1atter that it neither identifies the thing by
describing it nor furnishes any data by which certainty
of identification can be obtained is unenforceable. 12
A1n. Jur. Page 554 and 555.
Nowhere in the testimony of the plaintiff has she
clai1ned that the defendants promised to construct a hon1e
for her and give her a deed to it. It is admitted that under
some conditions the inference that a deed would be given
would necessarily arise from the surrounding circunlstances of the parties. Such is not the case, ho,vever, of
these parties. The parties were on the best of terms at
the time the arrangements were being made. They "\vere
exchanging regular visits \Yith each other and doing
favors for each other. The defendant made arrange1nents
for the plaintiff to purchase an automobile from the
company \vhere he \Yorks "\Yhen automobiles """ere hard
to get and defendants also named one of their children
after l\Irs. Jensen. The plaintiff, on the other }1and
placed the sun1 of $10,000 in the defendants' hands for'
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inve~tn1ent

and al~o gave the su1n of $3,000 to the defendants for a collPge education for t'vo of their children.
All of these sun1s \Vere later returned by the defendants
to the plaintiff. The defendants drove to Port Angeles
to bring the plaintiff and her husband to Layton and kept
the plaintiff in their home for t\vo months while she "~as
waiting to get into the house they constructed for her use.
The plaintiff, who was about 75 years of age at the time,
was in poor health as well as her husband and had made
arrangements for Mrs. Whitesides to have access to her
safety deposit box and stated by letter that she wanted
~frs. Whitesides to have the benefit of her possessions
when she died (Exh. 2). It is clear from this evidence
that the plaintiff had full confidence in Mr. and Mrs.
Whitesides. It is not reasonable, under these conditions,
to expeet that the \\Thitesides would agree to give a deed
to the Plaintiff. The letter, which was written by Mrs.
Jensen (Exh. 1) in 1956 stating that she would like to
have a small place right next to their place which the
defendants could use after the plaintiff was through with
it, for the defendants' hired man or a guest cottage, suggests the type of conversation that went on between the
parties with respect to the probable understanding. There
\Vere no other letters or written communications between
the parties concerning their arrangements. There has
been no representation by the plaintiff or claim by the
plaintiff that at the time she mailed this letter she advised
the defendants that she expected to have a deed to the
property upon which the home was to be constructed. :J[rs.
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Jensen stated as follows in answer to her counsel's questions:

"Q.

Now will you tell us about the conversations
concerning this house for which you paid the
$3,000.

A.

Our conversations were very casual, of
course. *** And we often said if we had a
place that was just a little shacky motel place
that was owned by someone who lrnew us,***
it would be plenty for us in the condition we
were in. And I wrote to ~rr. Whitesides after
we sold our home, I sent him $3,000. *** and
told him that \Ye \Vanted just a small place.
With one bedroom, possibly t""'"o, and a sitting, living room kitchen, and I said "'"e don't
even need a bathtub because Theo can't get
in a bathtub and a shower is all right for me.
Now that is all I had to say about the house.
I had no idea \Yhat it 'vould be like or "~hat it
was like. In fact, I wasn't even consulted
at all." (R. 58 and 59).

There is nothing in these conversations or letters "'"hich
would even suggest or fron1

"~hich

an inference could be

drawn that the plaintiff expected the

,,~hitesides

to give

them a deed to the property on which the house ""'"as to
be constructed. Again on cross exa1nination by defendants' counsel the plaintiff stated concerning the construction of the home :
"Q.

You actually requested, did you not, and suggested ~that you \v·ould like to have the1n build
this place for you near their ho1ne or near
your brother's hon1e '? * * * *
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. .:\.

It "·as <liscussed very casually. There ""as no
request n1ade . .:\s I said this 1norning I had
no idea that rny husband ,,~ould <·ver leave his
home."

And again:
Oh my husband and I had sa.id-"\Youldn 't it
bP nice if "·e were with l~~ffie and Jack and their
ehildren, and we both thought a great deal of the
children and it would be nice to be there. But
there "\vas never anything definite about it at all."
(R. 83 and 84).
H

The only evidence that can1e close to being a statement by
the plaintiff that there "\vas any understanding that she
was to have the lot and the house "\Yas given in ans"\\·er to
a question asked by the Court "\vhich constituted a legal
conclusion and which was inadmissible as such.

"THE COURT: 1\Tr. Summerhays, I am at a
loss to know just what the understanding was.
What does she claim~ If you will ask her
some questions along that line about this understanding. ***

Q. What 'vas your understanding, Mrs. Jensen,
with respect to what was to happen to the
property and this $3,000 that was advanced~

A.

'Vell, what was my understanding~

Q.

Yes?
THE COURT: Not her understanding.

Q.

Well whatTHE COURT: The understanding.

Q.

What "\vas the

understanding~
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A.

Well my understanding, or the understan~ing
was that he was going to build us a. little
house~ a small house for $3,000 and giVe us
the house. We were to have possession and
own the house. Now that was the idea.

Q.

Now did you expect him to buy a lot and build
a house for $3,000~

A.

Could be-in a srnall place like Layton. •**

Q.

Now 1\tir. Whitesides nor l\{rs. Whitesides
never did tell you that they were going to
give you a deed to the property, did they?

A.

No they never offered to give n1e anything.
They never did give me a second mortgage
or anything.

Q.

They never did question your occupancy of
the home, did they?*** You "'"ere al". .ays welcome to occupy the home that they built; you
never did question that'

A.

No. Only that-" (R. 84: and 85).

Although the 'Yitness stated that the idea " . .as that l\fr.
Whitesides 'vas going to build them a little house for
$3,000 and give them the house, it appears clear from her
further testimony that the defendant never promised that
they would, or suggested that they intended to give the
plaintiff a deed to the property. She refers only to the
house and having possession and not the title to the land.
This understanding and conversations of the parties is
clearly set forth in plaintiff's testimony on page 82 of
the Record in ans,ver to questions by defendants' counsel.
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"Q. Your understanding with him was - your
conve-rsations with both )fr. and ~Irs. Whitesides was to the effect that you were to occupy the premises as long as you wanted, isn't
that so~
A.

Yes but-***

Q. And then after either you vacated the premises or died it was your intention that they
have whatever equity you had, was it not~
A.

If I died, did you say~

Q. Yes. Or after your tern1ination of the premises?
A.

Well, I had no one to leave the estate to so
after I \Vas dead what difference did it make.
I wouldn't need the house after I was dead."
(R. 82).

Both ~fr. and 1frs. Whitesides testified unequivocally
that the conversations between the parties \Vere that they
would build a hon1e for 1fr. and 1\frs. Jensen and then
\Vhen she was through with it it would be theirs. (R. 48,
49, 114, 115, 148 and 149).
If the plaintiff was to receive a d'eed to the land,
how much land was she to receive~ Would it be the exact
land on which the house sat or some additional land~
'Vho was to determine the amount of the land, and when'
It is significant that the plaintiff did not testify that
she ever asked for a deed to the property. If she was
expecting a deed she had had about two years time within
which time she could have made a request for it up to the
time she moved from the premises. She also would have
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been inquiring about the taxes, but she said she never
discussed the taxes with Mr. Whitesides at all. 1\lr.
Whitesides did pay the taxes and the fire insurance. The
evidence certainly is not sufficient to sup·port a decree of
specific performance, nor is the payment of $3,000 sufficient to take the case out of the statute of frauds on the
basis of part performance. See Price v. Lloyd, 31 Utah
86, 86 P. 767, and Thomas Hargraves v. E. Burton, 59
Utah 575, 206 P. 262. The delivery of the $3,000 to the
defendants and the subsequent actions of the parties is
only consistent \vith the defendant's theory of this case.
The defendants performed their terms of the agreement
and complied in every way. The plaintiff voluntarily
left the premises because of some tragic thing 'Yhich she
did not care to discuss with anyone (R. 87). The defendants' claim of what the agreement \Yas is the only clain1
that could be reasonably supported by the evidence, and
the jury's finding that defendants agreed to convey the
house and the lot to her \Yas not supported by the evidence.
POINT II.
THE COURT ERRED IN REFUSING TO GIVE THE DEFENDANTS' REQUESTED INS'TRUCTION NO. 4 AND IN
FAILING TO GRANT THE DEFENDANTS' MOTION FOR
JUDGMENT NOTWITHSTANDING THE VERDICT OR IN
THE ALTERNATIVE FORA NEW TRIAL.

The agreement \Vas verbal only, "~hatever it \\..as,
and \Vas clearly within the Utah statute of frauds, Utah
Code Annotated 1953, Section 25-5-1, 2, 4. The statute of
frauds \Yas raised as a defense to plaintiff's original
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complaint by the defendant~ on motion (R. 3). The plaintiff thereafter amended her complaint (R. 4). The defendants then plPaded that the co1uplaint failed to state
a clai1n again~t the defendants upon "rhich relief could
be granted on the theory that the statute of frauds n1ade
the agrePtnent tmenforceable. The plaintiff's theory
of the case \vas that there was an unjust enrichment and
defendant prepared an instruction, defendants' request
for instruction No. 4, on this basis. The trial court refused to give defendants' requested instruction No. -l\vhich reads as follows :
"You are instructed that the plaintiff's right
to have any portion of the $3,000 returned to her
is terminated if circumstances have so changed
that it would be inequitable to require defendants
to make restitution. If, therefore, you find from
the evidence that the circumstances have so changed with respect to the actions taken by the defendants since receiving said $3,000 that it would
be inequitable to require the defendants to make
restitution, then I instruct you that your verdict
should be in favor of the defendant and against
the plaintiff."
Restatement of the Law-Restitution, Section 69, Page

284.
The evidence clearly sup·ports the premise of the defendants that their position had been changed to their
detriment and that they had, in fact, sustained an over
all loss by using the $3,000 of the plaintiffs and building
a log home for plaintiff and her husband on a choice
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view lot. The cost of the home exclusive of lot ,vas $9,113
(R. 116). In addition, thereto, Defendants paid' the following items: linoleum $54.90, curtains $71.75, padding for
carpeting $76.50, burlap carpeting $45.20, gas during construction $50.27, fire insurance $90.00, taxes $76.00. Total
$9,577 .64. The total cost including the lot would be in

the vicinity of $13,000-$14-000. The property sold for
$10,500 (R·. 117). Defendants also performed many serv-

ices in connection with the construction of the home for
'vhich they 'vould be able to compute additional valuation
on the home and considering all of these items and the actual money paid out as against the purchase price received the defendants incurred a financial loss. The services p·erfonned by the defendants in building the home
on their land for the use of the plaintiff 'vhile rendered
out of kindness toward the defendant Effie Whitesides'
aunt, the plainiff, 'vere also rendered undoubtedly "'"ith
the expectation that the plaintiff who had told

~Irs.

'Vhitesides she would receive her possessions upon her
death \\'"ould carry through 'vith this announcement and
not change her mind in this regard. r:nder the instruction
requested by the defendants the jury

"~ould

be required

to consider the changed circu1nstances to determine
'vhe,ther there was anything due plaintiff fron1 the defendants. Section 142 of the Restate1nent of the La"~ on
Restitution, Page 567, 1963 edition, provides as follo"\\rs:
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"(1). The right of a person to restitution
frorn another because of a benefit received is
terminated or diminished if after the receivt of
the benefit circumstances have so changed thrut it
'vould be inequitable to require the other to make
full restitution.
(2) The change of circumstances may be a
defense or a partial defense if the conduct of the
recipient was not tortious, and he was no more at
fault for his receipt, retention or dealing \\'"ith the
subject matter than was the claimant.''
It is inequitable that the plaintiff should, by voluntary
breach of the agreement under the circumstances, be allowed 1:o recover any portion of the money she advanced
without the equities of the defendants' position having
been presented to and considered by the jury under a
proper instruction. The defendants' motion as set forth
previously, therefore, should have been granted.
CONCLUSION
The great weight of the evidence is manifestly
against the finding of the jury thrut there was an agreement either express or implied by the defendants to
convey by deed the house and the property on which it
was located to the plaintiff, and the judgment should be
reversed and judgment entered in favor of the defendants.
The change of circumstances on the part of the defendants after receipt of the $3,000 constituted a defense to plaintiff's claim of unjust enriehment and the
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court's failure to give the defendants' requested instruction constituted error. If the court does not grant a
reversal of the judg1nent, a new trial should be granted.
Respectfully submitted,

LAWRENCE L. SUM~IERHAYS
Attorney for Defendants and
Appellants

604 Boston Building
Salt Lake City, Utah
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